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its rates to the point that they are again just and reasonable. 19 Of 
course, the converse is true as to contract rates which changing condi- 
tions may render too high and unjust and unreasonable to the public. 20 
These principles apply equally to contracts which for any reason become 
discriminatory. 21 As stated in a recent case the public service acts have 
not changed the law in this respect. 22 

Obviously, a contract the performance of which thus conflicts with 
the legal duty owed by the utility enterprise to the public is unlawful 
and outside the protection of the contract clause of the State or Federal 
Constitution. 

QiMBre : — Would it not be desirable, in view of the modern public 
service acts empowering the commissions to restrict competition, to 
treat all long term contracts fixing rates for public service as void ab 
initio, because inherently tending to violate the basic policy of regula- 
tion of public utility rates as herein explained. 23 
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Administration — Res Ad judicata — Effect of Decree of Probate 
Court on Intestate Realty. — An intestate decedent, domiciled in 
Illinois with all his real and personal property in that state, left a son and 
several brothers and sisters all domiciled in Kansas. The Illinois county 
court, with probate jurisdiction over his estate, decreed after service by pub- 
lication on the non-residents that the brothers and sisters were the heirs. 
The personal property was distributed accordingly. The son did not appear. 
He now brings a bill in equity in the Illinois Circuit Court to obtain the real 
estate as sole heir. Held, he is not estopped by the probate adjudication. 
M osier v. Osborn, 119 N. E. 924 (111.). 

At common law realty passed directly to the heir. But in Illinois by 
statute realty is treated in the same manner as personalty for the law of 
descent of real property. See 1917, Hurd's Rev. Stat. III., c. 39, § 1. The 
Illinois Constitution also says that the county court, having probate juris- 

19 Oklahoma Natural Gas Co. v. Corporation Commission of Oklahoma (Okla.); 
P. U. R. 1918 D, 515 (1918); Northampton, Easton & Washington Traction Co. v. 
Board of Public Utility Comm'rs, 102 Atl. 930 (N. J.) (1918); State Public Utilities 
Commission v. Chicago &West Towns Ry. Co., 275 111. 555; 114 N. E. 325 (1916); 
City of Louisiana v. Louisiana Water Co. (Mo. Pub. Serv. Comm.) P. U. R. 1918 B, 

774- 

For these principles applied to a municipal franchise see Atlantic Coast Electric 
Ry. Co. v. Board of Public Utility Comm'rs, 104 Atl. 218, 220 (N. J.) (1918). 

20 Whitcomb v. Duquesne Light Co. (Pa. Pub. Serv. Com. 1916), P. U. R. 191 7 B, 

979- 

21 State ex rel. American Union Telegraph Co. v. Bell Telephone Co. of Missouri, 
22 Albany Law Journal, 363 (St. Louis Cir. Ct.) (1880); The Inter-Ocean Publish- 
ing Co. v. The Associated Press, 184 111. 438, 450; 56 N. E. 822 (1900); Birmingham 
Waterworks Co. v. Brown, 191 Ala. 475, 67 So. 613 (1914). 

22 See Atlantic Coast Electric Ry. Co. v. Board of Public Utility Comm'rs, 
supra. 

28 See Manitowoc v. Manitowoc & Northern Traction Co., 145 Wis. 13, 129 N. W. 
925 (1911); Wolverton v. Mountain States Telephone & Telegraph Co., 58 Colo. 58, 
142 Pac. 165 (1914); Atlantic Coast Electric Ry. Co. v. Board of Public Utility 
Comm'rs, supra. 
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diction, shall be a court of record. See 1917, Kurd's Rev. Stat. III., Art. 6, 
§ 18. Furthermore, in the matter of admitting to probate wills involving 
realty, Illinois has held that the county court decision is final and not subject 
to collateral attack. James White Memorial Home v. Price, 195 111. 279, 
62 N. E. 872. Keister v. Keister, 178 111. 103, 52 N. E. 946. Then logically 
in intestate succession the county court decree should be as binding as in 
testate succession, for if one is a probate matter, the other also is probate. 
The decree of the court for probate matters on a probate question should 
then be binding on an equity court in a collateral attack. Stone v. Wood, 
16 111. 177; Hanna v. Yocum, 17 111. 77; Lynch v. Baxter, 4 Tex. 431; Klingen- 
smith v. Bean, 2 Watts (Pa.), 486; State v. McGlynn, 20 Cal. 233. And as 
the county court judgment was given in proceedings with due service accord- 
ing to the Illinois statute, it should be binding on the world as probate pro- 
ceedings are in rem. Mulcahey v. Dow, 131 Cal. 73, 63 Pac. 158; Greenwood v. 
Murray, 26 Minn. 259, 2 N. W. 945; Fry v. Taylor, 1 Head (Tenn.), 594; 
State v. McGlynn, 20 Cal. 233; Liginger v. Field, 78 Wis. 367, 47 N. W. 613. 
Hence the case seems to be a remnant of the common-law view of intestate 
succession and therefore wrong. 

Bills and Notes — Checks — Negligence of Drawer — Young versus 
Grote. — The plaintiff's confidential clerk, whose duty it was to prepare 
checks for signature, presented a check blank as to words of amount but hav- 
ing "£2. o. o" in the space provided for figures. The plaintiff signed. The 
clerk subsequently wrote "one hundred and twenty pounds" in the space 
provided for words, inserted "1" and "o" on either side of the "2", cashed 
the check for £120 with the drawee bank, and absconded. The plaintiff sues 
the bank for the amount charged to his account less £2. In the .Court of 
Appeal it was held he could recover. The case was subsequently carried to 
the House of Lords on appeal. Held, he could not recover. London Joint 
Stock Bank, Ltd., v. Macmillan, 145 L. T. 163. 

For discussion of this case see 31 Harv. L. Rev. 779, with which the final 
decision is in harmony. 

Constitutional Law — Advisory Opinions — Appeals. — The Work- 
men's Compensation Act authorizes the Industrial Commission to certify to 
the Appellate Division of the Supreme Court "questions of law involved in 
its decision." The Commission certified a question as to the validity of certain 
rules it proposed to promulgate. Certain employers were allowed to appear 
and file briefs as amici curiae. The Appellate Division answered the question 
in favor of validity. The interveners appealed to the Court of Appeals. 
Held, appeal dismissed for want of jurisdiction. In re Workmen's Compensa- 
tion Fund, 119 N. E. 1027 (N. Y.). 

In the absence of a constitutional provision, a statute requiring the judiciary 
to render advisory opinions at the request of the other departments is held 
unconstitutional, because it imposes duties not properly judicial. Rice v. 
Austin, 19 Minn. 103; State v. Baughman, 38 Ohio St. 455. Even where the 
Constitution requires opinions, it is generally held that the advisory opinion 
has not the quality of judicial authority. See Taylor &° Co. v. Place, 4 R. I. 
324, 362; Laughlin v. Portland, in Me. 486, 497, 90 Atl. 318,323; Opinion 
of the Justices, 126 Mass. 557, 566. See also J. B. Thayer, "American Doc- 
trine of Constitutional Law," 7 Harv. L. Rev. 129, 153; H. A. Dubuque, 
"The Duty of Judges as Constitutional Advisers," 24 Am. L. Rev. 369, 
374> 375- But see contra, In re Senate Resolution, 12 Colo. 466, 467, 21 Pac. 
478, 479. In the principal case, advisory opinions were not required by the 
Constitution or by the statute, which was construed to authorize the In- 
dustrial Commission to certify on questions arising only out of litigated con- 



